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R e j e c t i o n  of a b i d  a s  n o n r e s p o n s i v e .  is 
proper where l e t t e r  of c r e d i t  s u b m i t t e d  
w i t h  t h e  b i d  a s  a b i d  g u a r a n t e e  is ambiguous 
b e c a u s e  i t  r e f e r s  n o t  to  t h e  b i d d i n g  corpo-  
r a t i o n  b u t  o n l y  t o  t h e  i n d i v i d u a l  s i g n i n g  
t h e  b i d .  

American P h o t o g r a p h i c  I n d u s t r i e s ,  I n c .  p ro tes t s  t h e  
r e j e c t i o n  of i ts  b i d  unde r  i n v i t a t i o n  f o r  b i d s  F05600-82- 
B-0021 i s s u e d  b y  t h e  A i r  Force to  procure t h e  s e r v i c e s  
needed  to  manage and o p e r a t e  t h e  A u d i o v i s u a l  S e r v i c e  C e n t e r  
a t  Lowry A i r  Force Base. The A i r  F o r c e  rejected t h e  b i d  a s  
n o n r e s p o n s i v e  for f a i l i n g  to  p r o v i d e  a n  a d e q u a t e  b i d  g u a r -  
a n t e e .  W e  f i n d  t h a t  t h e  a g e n c y ’ s  a c t i o n  was proper. 

P h o t o g r a p h i c ’ s  b i d  of $1,704,799.63 was t h e  l o w  bid 
r e c e i v e d  a t  t h e  Augus t  5 ,  1982 b i d  open ing .  The n e x t  l o w  
b i d  was $2 ,170 ,768.  A l e t t e r  d a t e d  J u l y  20 from t h e  Un i t ed  
American Bank, C h a t t a n o o g a ,  T e n n e s s e e ,  w a s  a t t a c h e d  t o  
P h o t o g r a p h i c  * s b i d .  T h i s  l e t t e r ,  which was a d d r e s s e d  to 
Lowry A i r  Force Base and denomina ted  an “ I r r e v o c a b l e  Letter 
of C r e d i t , ”  s t a t e d  i n  pa r t :  

“ W e  [ t h e  bank]  a u t h o r i z e  you [Lowry  AFB] t o  
draw on  u s  f o r  t h e  a c c o u n t  of S t a n  Baker  up 
t o  a n  a g g r e g a t e  amount of $ 1 2 5 , 0 0 0  * * * 
accompanied by  t h e  f o l l o w i n g :  

* * * * * 
Your a c c e p t a n c e  of t h i s  C r e d i t  w i l l  consti-  
t u t e  y o u r  a g r e e m e n t  t o  r e p a y  to  u s  any  f u n d s  
p a i d  by  u s  t o  you h e r e u n d e r  and  n o t  used by 
you i n  s a t i s f a c t i o n  o r  r e imbursemen t  of a n y  
loss,  cost ,  claim or  e x p e n s e  i n c u r r e d  by you 
w i t h i n  t h e  terms of t h e  contract  be tween 
y o u r s e l v e s  acd S t a n  Baker  . ’’ 
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The l e t t e r  d i d  n o t  r e f e r  to  t h e  s u b j e c t  i n v i t a t i o n .  The 
protester ' s  b i d  named Pho tograph ic  a s  t h e  b i d d e r  and was 
s igned by S t a n  B a k e r  as p r e s i d e n t  o f  t h e  c o r p o r a t i o n .  

P h o t o g r a p h i c ' s  b i d  was r e j e c t e d  as  nonrespons ive  
because  t h e  c o n t r a c t i n g  o f f i c e r  concluded  t h a t  t h e  l e t t e r  
of c r e d i t  d i d  n o t  c o n s t i t u t e  a f i r m  commitment t o  g u a r a n t e e  
P h o t o g r a p h i c ' s  b i d .  The c o n t r a c t i n g  o f f i c e r . ' s  c o n c l u s i o n  
was based  on t h e  f a c t  t h a t  t h e  g u a r a n t e e  f a i l e d  t o  r e f e r  to  
t h e  s o l i c i t a t i o n  number and d i d  n o t  i d e n t i f y  P h o t o g r a p h i c  
a s  t h e  p r i n c i p a l ;  i n s t e a d ,  it r e f e r r e d  to  S t a n  Baker ,  
P h o t o g r a p h i c ' s  p r e s i d e n t .  

The protester a r g u e s  t h a t  i ts  b i d  g u a r a n t e e  was ade- 
quate and i ts  b i d  r e s p o n s i v e  b e c a u s e  (1) t h e  bank c a n n o t  
r evoke  t h e  l e t t e r  of c r e d i t ,  and t h u s  i t s  promise c o n t a i n e d  
i n  i ts  l e t t e r  is e n f o r c e a b l e  by t h e  Government; ( 2 )  t h e  
a l l e g e d  d e f e c t s  i n  t h e  le t ter  of c r e d i t  s u b m i t t e d  w i t h  t h e  
b i d  c o n s t i t u t e d  minor i n f o r m a l i t i e s  t h a t  c o u l d  be  waived;  
and ( 3 )  t h e  Government should  n o t  re ject  a s a v i n g  o f  
$465,00O--the d i f f e r e n c e  between i t s  b i d  and t h e  n e x t  l o w  
b i d .  F u r t h e r ,  t h e  p r o t e s t e r  n o t e s  by l e t t e r  o f  Septem- 
ber 15,  t h e  bank c o r r e c t e d  t h e  d e f e c t s  i n  t h e  o r i g i n a l  
l e t t e r  of c r e d i t  by i n d i c a t i n g  t h a t  i t  was i n t e n d e d  to be 
i s s u e d  t o  Pho tograph ic .  

A b i d  g u a r a n t e e  is a f i r m  commi tmen t  t h a t  assures t h a t  
a s u c c e s s f u l  b i d d e r  w i l l  e x e c u t e  such  c o n t r a c t u a l  documents 
and p r o v i d e  such  payment and per formance  bonds a s  may be 
r e q u i r e d .  Defense A c q u i s i t i o n  R e g u l a t i o n  (DAR) S 10- 
101.4. When a b i d  g u a r a n t e e  is r e q u i r e d  as  p a r t  o f  a b i d ,  
t h e  f a i l u r e  to  p r o v i d e  a proper g u a r a n t e e  w i l l  r e n d e r  t h e  
b i d  nonrespons ive .  Zemark I n t e r n a t i o n a l  C o n s t r u c t i o n  Cc., 
B-203020, May 1 2 ,  1982,  82-1 CPD 372. T h i s  f a i l u r e  canno t  
be c o r r e c t e d ,  waived or excused u n l e s s  one of t h e  excep-  
t i o n s  i n  DAR S 10-102.5 a p p l i e s .  None a p p l i e s  here. 
Waiver o f  t h e  r e q u i r e m e n t  is l i m i t e d  because  s u c h  w a i v e r s  
have  a tendency  to  compromise t h e  i n t e g r i t y  of t h e  competi-  
t i v e  b i d  sys tem by (1) making i t  p o s s i b l e  f o r  a b i d d e r  to  
d e c i d e  a f t e r  open ing  w h e t h e r  or n o t  t o  t r y  t o  have i t s  b i d  
r e j e c t e d ;  ( 2 )  c a u s i n g  undue d e l a y  i n  e f f e c t i n g  procurements 
and ( 3 )  c r e a t i n g ,  by t h e  n e c e s s a r y  s u b j e c t i v e  de t e rmina -  
t i o n s  by d i f f e r e n t  c o n t r a c t i n g  o f f i c e r s ,  i n c o n s i s t e n c i e s  i n  
t h e  t r e a t m e n t  of b i d d e r s .  See J u a n i t a  H. B u r n s  and 
GeorgeM. Sob ley ,  B-184331, December 31, 1975, 75-2  CPD 
400. 

_I 
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A b i d  g u a r a n t e e  may t a k e  t h e  form of a n  irrevocable 
le t te r  of c red i t .  A lan  L. C r o u c h ,  B-207652, October 19 ,  
1982, 82-2 CPD 345. A l e t t e r  o f  c red i t  is e s s e n t i a l l y  a 
t h i r d  p a r t y  b e n e f i c i a r y  c o n t r a c t  w h e r e  a p a r t y  d e s i r i n g  to  
t r a n s a c t  b u s i n e s s  i n d u c e s  a n o t h e r ,  u s u a l l y  a bank,  to  i s s u e  
a l e t t e r  t o  a t h i r d  p r o m i s i n g  to honor  t h a t  p a r t y ' s  d r a f t s  
or o t h e r  demands f o r  payment upon t h e  t h i r d  p a r t y ' s  compli- 
a n c e  w i t h  c e r t a i n  c o n d i t i o n s .  J u a n i t a  H; Burns  and 

-- 

-- - - 
George  M. S o b l e y ,  supra. The e f f e c t  of t h i s  a r r a n g e m e n t  is 
to s u b s t i t u t e  t h e  b a n k ' s  c r ed i t  f o r  t h a t  of t h e  pa r ty  a t  
whose r e q u e s t  t h e  l e t t e r  is i s s u e d .  
I n c . ,  B-192893, December 27, 1978, 78-2 CPD 438. An 
i r r e v o c a b l e  l e t t e r  of credit  s a t i s f i e s  t h e  r e q u i r e m e n t  of a 
f i r m  commitment b e c a u s e  i t  assures t h e  Government o f  access 
to f u n d s  s h o u l d  a s u c c e s s f u l  b i d d e r  fail or r e f u s e  t o  
e x e c u t e  required c o n t r a c t u a l  documents  or to  provide 
payment  or p e r f o r m a n c e  bonds.  

Chemical  Technoio_qy, 
7 

Here, w e  f i n d  t h a t  t h e  A i r  Force r e a s o n a b l y  c o n c l u d e d  
t h a t  t h e  l e t t e r  s u b m i t t e d  w i t h  t h e  protester 's  b id  d i d  n o t  
c o n s t i t u t e  a n  adequate g u a r a n t e e .  The l e t t e r  of c red i t  was 
a t  best  ambiguous.  I t  p u r p o r t e d  to  draw upon t h e  a c c o u n t  
of a n  i n d i v i d u a l  who w a s  n o t  t h e  named b idde r  and d i d  n o t  
refer a t  a l l  t o  t h e  subject s o l i c i t a t i o n .  F u r t h e r ,  and  
e v e n  more s i g n i f i c a n t ,  t h e  l e t t e r  s t a t e d  t h a t  t h e  Govern- 
ment  c o u l d  be r e q u i r e d  t o  r e p a y  f u n d s  p a i d  to  i t  p u r s u a n t  
to  t h e  le t ter  i f  s u c h  f u n d s  were n o t  u s e d  i n  s a t i s f a c t i o n  
of e x p e n s e s  i n c u r r e d  w i t h i n  t h e  terms of " t h e  c o n t r a c t "  
be tween  t h e  Government and  t h a t  i n d i v i d u a l .  T h e r e ,  of 
c o u r s e ,  c o u l d  be no  s u c h  c o n t r a c t  s i n c e  t h e  i n d i v i d u a l  is  a 
separate l e g a l  e n t i t y  f rom t h e  c o r p o r a t i o n  w h i c h  s u b m i t t e d  
t h e  b id  u n d e r  t h e  s u b j e c t  i n v i t a t i o n .  See A.D. Roe Com- 
pany ,  I n c . ,  54 Comp. Gen. 271 (1974), 74-2 CPD 194.  I t  is 
s i m p l y  u n c l e a r  a s  t o  wha t  l i a b i l i t y  t h e  Government w o u l d  
i n c u r  a s  a r e s u l t  of t h i s  clause i f  P h o t o g r a p h i c  f a i l e d  t o  
e x e c u t e  t h e  c o n t r a c t  and  t h e  Government were r e q u i r e d  to  
i n v o k e  t h i s  l e t t e r  of credi t .  Thus ,  w e  have no bas i s  upon 
which  to  object t o  t h e  a g e n c y ' s  r e j e c t i o n  o f  t h e  pro- 
tes ter ' s  bid.  

_ L L _  

The b a n k ' s  s e c o n d  l e t te r  S u b m i t t e d  a f t e r  b id  o p e n i n g  
a t t e m p t i n g  t o  c l a r i f y  i t s  o r i g i n a l  l e t t e r  c a n n o t  be con- 
s i d e r e d  b e c a u s e  o n l y  material  a v a i l a b l e  a t  b id  o p e n i n g  may 
be c o n s i d e r e d  i n  making a d e t e r m i n a t i o n  of r e s p o n s i v e n e s s .  
F i s h e r - K l o s t e r m a n ,  I n c . ,  B-185106, March 9 ,  1976,  76-1 CPD 
165. F u r t h e r ,  w h i l e  i t  would be cheaper, as  t h e  protester 
a r g u e s ,  to  accept i t s  b i d ,  t h e  p u b l i c  i n t e r e s t  i n  t h e  
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strict maintenance of the competitive bidding process far 
outweighs any monetary savings that the Government might 
realize by waiving the deficiencies here. 
Technology, Inc., supra. 

Chemical 

The protest is denied. 

Comptroller 'd General T.w 
of the United States 
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